STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

A. ALEXANDER JACOBY, M D., )
Petitioner, g
VS. ; Case No. 03-4433
DEPARTMENT OF HEALTH, BOARD OF g
MEDI Cl NE, )
Respondent . %

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was conducted in this
case on February 19, 2004, at Tall ahassee, Florida, before
M chael M Parrish, an Adm nistrative Law Judge of the Division
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: WIson Jerry Foster, Esquire
Law O fices of Wlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

For Respondent: Rosanna Catal ano, Esquire
Ofice of the Attorney Ceneral
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues in this case are: (1) whether Petitioner’s
application pursuant to Section 458.315, Florida Statutes, for a

tenporary certificate to practice in an area of critical need



shoul d be granted or denied; and (2) whether Petitioner is
entitled to wthdraw his application prior to action by the
Board of Medicine on the nerits of the application.

PRELI M NARY STATEMENT

This case arises fromPetitioner’s application for a
tenporary certificate to practice nedicine in comunities of
Florida where there is a critical need for physicians. Such
certificates are authorized by Section 458. 315, F orida
St at ut es.

During the course of a neeting of the Credentials Cormittee
of the Board of Medicine, once it becane evident that the
Credentials Conmttee was going to reconmend denial of his
application, Petitioner requested that he be allowed to w thdraw
his application prior to any further consideration by the
Credentials Conmmttee or by the Board of Medicine. The request
was denied. Petitioner pronptly made a simlar witten request
addressed to the Board of Medicine. Wen the Board net to
consider Petitioner’s application, the Board voted to deny the
request to withdraw the application and al so voted to deny the
application for certification. Petitioner tinely filed a
request for hearing on both denials. |In due course the matter
was referred to the Division of Adm nistrative Heari ngs.

At the final hearing, Petitioner testified on his own

behal f and al so presented the testinony of Ms. Chandra Prine.



Ms. Prine is a prograns operations adnmnistrator with the

Fl ori da Board of Medicine, Departnent of Health, who was
stipulated by all parties to be an expert in the |Iicense
application process before the Florida Board of Medi cine.
Respondent also called Ms. Prine as a witness, but did not cal
any additional witnesses. The parties offered one joint
exhibit, which is a copy of the Board' s entire application file
inthis matter.

At the conclusion of the hearing, the parties requested and
were granted, ten days fromthe filing of the transcript within
which to file their proposed recommended orders. The transcript
was filed on March 5, 2004. Shortly thereafter, Respondent
requested an extension of tinme, and all parties were allowed
until March 29, 2004, to file their proposed recomended orders.
On March 29, 2004, all parties filed Proposed Recormmended O ders
cont ai ni ng proposed findings of fact and concl usi ons of | aw.

The proposal s have been carefully considered during the
preparati on of this Recomended Order.

FI NDI NGS OF FACT

1. Petitioner is a nedical doctor, presently licensed to
practice nedicine in the State of New York

2. Petitioner signed a Florida Departnent of Health Board
of Medicine Application for Tenporary Certificate to Practice in

an Area of Critical Need on June 19, 2003. Question nunber 13



on that application formasked, “Have you ever had any
Medi cal / prof essi onal |icense revoked, suspended, placed on
probation, received a citation, or other disciplinary action

taken in any state territory or country?” Petitioner answered

yes” to question nunber 13.

3. The Notice of Intent to Deny issued by the Florida
Board of Medicine cited as the only reason for denial “[t]he
appl i cant had action taken against the |license by the New York
and the Utah Medical Licensing Boards.”

4. 1t has since been confirnmed that the Utah D vision of
Occupational & Professional Licensing did not take any action
agai nst Petitioner’s nedical license in Uah.

5. The New York Departnment of Health, Mnitoring Unit,

O fice of Professional Medical Conduct, did take action agai nst
Petitioner’s nedical license in New York. The New York
Department of Health described its action as foll ows:
Dr. Jacoby currently holds a valid NYS
nmedi cal license, and is pernmtted to
practice in this State, however the
sanctions inposed by the enclosed Order are
still in effect, and have not yet been fully
satisfied. The suspension was lifted in
January 2003, however the three years
probation remains ‘tolled at this tine, to
be i nmposed when Dr. Jacoby returns to the

practice of medicine in this State.
[ Enphasi s added. ]

6. The underlying reason for Petitioner’s discipline in

New York is for failing to repay a student | oan guaranteed by



the federal governnment. Petitioner had secured a health
educati on assi stance | oan guaranteed by the federal governnent
for approximtely $51, 000. 00 between 1982 and 1983. The | oan
canme due nine nonths after Petitioner graduated from nedi ca
school in June or July of 1984. Petitioner did not nmake any
paynents toward the | oan for approximtely 18 years. In

Sept enber of 2002, Petitioner finally settled his |ong past-due
student | oan debt.

7. Petitioner requested to withdraw his Application for
Tenporary Certificate to Practice in an Area of Critical Need
after the Credentials Commttee voted to recommend denial of his
application to the full Board of Medicine. Petitioner pronptly
made a simlar witten request addressed to the full Board of
Medi ci ne.

8. The full Board of Medicine denied Petitioner’s request
to withdraw his application.

9. The Board of Medicine then considered the nerits of
Petitioner’s application and voted to deny the application. The
Board’'s action was nmenorialized in a Notice of Intent to Deny
Li censure by Area of Critical Need, which reads as follows in
pertinent part:

This matter canme before the Credentials

Committee of the Flori da Board of Medici ne

at a duly-noticed public neeting on
Sept enmber 13, 2003, in Tanpa, Florida and
the full Board on Cctober 3-4, 2003, in



Ft. Lauderdal e, Florida. The applicant
appeared before the Credentials Conmttee on
Septenber 13, 2003, and presented testinony
regarding the application file.

The application file shows:

The applicant had action taken against the
Iicense by the New York and the Utah Medica
Li censi ng Boards. Additionally, the Board
consi dered applicant’s Mdtion to Wthdraw
his application during the full Board
nmeeting and voted to deny applicant’s
not i on.

The applicant is guilty of violating
Section 458.331(1)(b), Florida Statutes, for
having a |license acted upon by anot her
jurisdiction. Based on the foregoing, the
Board may refuse to certify an applicant for
licensure, or restrict the practice of the
| icensee, or inpose a penalty, pursuant to
Sections 458.331(2) and 456.072(2), Florida
St at ut es.

It is therefore ORDERED that the
application for Iicensure by area of
critical need by DEN ED

10. If a final order is issued denying Petitioner’s
license, the denial wll be reported to the Federation of State
Medi cal Boards, which is a depository of all disciplinary
actions and license application denials by state boards in the
United States.

11. In recent years, it has been the consistent practice
of the Florida Board of Medicine to deny applications for
licenses to practice nedicine if the applicant’s nedical |icense
is on probation in another state. Such practice is not required
by either rule or statute. The Board of Medici ne does not nake

any effort to advise applicants or prospective applicants of its



consi stent practice of denying applications from physicians who
are on probation el sewhere.

12. At the tine he filed the subject application, as well
as at the time of his appearance before the Credentials
Comm ttee, Petitioner was not aware of the Board of Medicine’'s
hi story of not granting applications submtted by physicians on
probation el sewhere. Had Petitioner been aware of the Board's
history in that regard, he would not have filed an application.

CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto, pursuant to Section 120.57(1), Florida
St at ut es.

14. Attention is first addressed to the issue of whether
Petitioner’s requests to withdraw his application should have
been granted. Petitioner’s argunents on this issue are based
primarily on notions of fundamental fairness®' and on Petitioner’s

interpretation of Wregrass Ranch v. Saddl ebrook Resorts, Inc.,

645 So. 2d 374 (Fla. 1994). Respondent’s argunments on this

i ssue are based primarily on notions to the effect that, because
of the conpelling state interest in protecting the public from
unfit and inconpetent physicians, there is surely sone inplied
di scretionary authority to deny an applicant’s request to

wi t hdraw an application. Respondent’s argunment seeks support in



several decisions fromother states. Those out-of-state

deci sions seemto be well|l reasoned, but they also seemto be
i nconsi stent with Florida appellate court decisions about the
powers of Florida adm nistrative bodies. On the basis of

deci sions such as Departnent of Professional Regul ation, Florida

State Board of Medicine v. Marrero, MD., 536 So. 2d 1094 (Fl a.

1st DCA 1988), and Hol nes Regional Medical Center, Inc. v. State

of Florida, Agency for Health Care Admi nistration, 737 So. 2d

608 (Fla. 1st DCA 1999), the undersigned is of the view that, in
t he absence of statutory or rule provisions specifically
allowi ng the withdrawal of applications, Florida adm nistrative
agencies are without authority to allow the w thdrawal of
applications. In this regard, attention is especially directed

to the | ast paragraph of Hol mes Regi onal Medical Center, supra

Accordingly, there was no error in the denial of Petitioner’s
requests to withdraw his application.

15. Addressing attention now to the issue of whether the
subj ect license application should be granted or denied, it
should first be noted that, on the facts in this case, the Board
of Medicine clearly has the authority and the discretion to deny
the application for the specific reasons stated in the Board’s
notice of intent to deny, to-wit: “The applicant is guilty of
violating Section 458.331(1)(b), Florida Statutes, for having a

license acted upon by another jurisdiction.”? But it is equally



clear that there is nothing in the applicable rules or statutes
t hat mandat es deni al of the application. The Board of Medicine
can lawfully resolve this matter either way.

16. In deciding which way to exercise its discretion, the
Board’s primary focus should be on which decision wll best
serve the interests of the people of this state; especially the
interests of the needi est of the needy, which conprise the
pati ent popul ation Petitioner seeks to serve. There have been
no i ssues raised about Petitioner’s nmedical skills or about his
ability to safely practice as a physician. Rather, Petitioner
has practiced nedicine for alnost twenty years, with no
disciplinary action related to the quality of the care he has
provi ded. Even though Petitioner’s failure to do anythi ng about
his student |oans for approxi mately ei ghteen years is evidence
of poor judgnment in financial matters, there is nothing in that
unfortunate course of conduct to suggest poor judgment in the
treatnment of patients. And, although |long after it should have
been done, Petitioner has at long last fulfilled his student
| oan obligations. All things considered, it appears to the
under si gned that the needs of the people of Florida, especially
t he needs of the neediest of the needy, would be best served by
granting Petitioner’s application for a tenporary certificate to
practice medicine in communities of Florida where there is a

critical need for physicians.



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a Final Oder be issued in this case
granting Petitioner’s application for a tenporary certificate to
practice nedicine in conmmunities of Florida where there is a
critical need for physicians.

DONE AND ENTERED this 22nd day of April, 2004, in

Tal | ahassee, Leon County, Florida.

PIAL g(

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Admi nistrative Hearings
this 22nd day of April, 2004.

ENDNCTES

1/ Part of Petitioner’s “fundanmental fairness” argunent is based
on the fact that he was ignorant of the Board of Medicine s |ong
hi story of denying applications submtted by physicians who were
on probation in another state. That argunent fails for two
reasons. First, the Board s stated reasons for its intended
denial do not include Petitioner’s probationary status in New
York. Second, there is the ancient rule, so well-established as
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not to require citation, that “ignorance of the lawis no
excuse.”

2/ In reaching this conclusion Petitioner’s argunents based on
the adm nistrative “statute of limtations” found at Section
456.073(13), Florida Statutes, have not been overl ooked. The
[imtations |anguage is limted to “adm nistrative conplaints,”
not |license application cases. Even if applicable, the
limtations period would not pose a bar to an adm nistrati ve
conpl ai nt against a Florida physician based on failure to pay
student | oans because, although the default began approxi mately
ei ghteen years ago, it was a continuing default and the | oans
were still in default until they were settled in Septenber of
2002.

COPI ES FURNI SHED

Rosanna Cat al ano, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Wl son Jerry Foster, Esquire
Law O fices of WIlson Jerry Foster
1342 Ti nberl ane Road, Suite 102-A
Tal | ahassee, Florida 32312-1775

Edward A. Tel l echea, Esquire
Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Larry McPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

Dr. John O Agwunobi, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00
Tal | ahassee, Florida 32399-1701
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R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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